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The Honorable Fortney H. Stark, .Jr, v to Publy, |
llouse of Representatives '“"wu-nfﬂglug .-

Dear Mr, Starks

This dis in response to Jour request that this Office determine whether
Federal funds wenemimprnpénly“uaea_bymnnger-ET_B&gEQ] Nircetor—of—the
lawrence Livcrmuna_Laharatory,wLivermoner*Californjnf to publicize his- -
opposition to collective bargaininﬁ?at the Laboratory,

The Lawrence Livermore Laboravory i1s a Government-owned multiprogran
laboratory operated by the University of California under a contract with
the Department of Energy (DOR), ' '

We have reviewed the copies of the twn documents yoir provided, ex-
preasing the Dlvector's oppoeition to collectiva bargaining... One of the
documents is a Policy and Procedure Admindstrative Memorandum dated
Novemher 30, 1978, entitled "Collentive Barpatining at the Laboratory,"

It is designed to inform laboratory employees of the recent ehactment by.’
the California State Lepislature of the Hixher Education Emplcyzi~Fmployee
Relations Act (Eerman Act), The memorandum Indicates that the new law
grants employces of the Univerailty ol California at the Lahoratory the
right to participate in collective bargaining beginuning on July 1, 1979,
It further advined employaes that procedures designed to implement; the

new law weare being develpped by the Laboratory, The memorandum concludes
with the following remarks by the Director regording collective bargaining
at the Lahoratory:

"Neither 1, nor Unlversity of California President
NDavid Saxon, endorse collective bargaining for the
University or for the Laboratory. It is my personal
convictilon, based on a review of collective bargaining
at other institutions, that the Lahoratovy cmployees’
interests as well ag the. Laboratory's missfon will be
best scrved by continuing to foster divect apd open
relationships betueen employees and supervisors rather
than by collective burgaining.

"In the months to come, employces wlll have n
full opportunity to hear and appraise the dssagh
jnvolved In collectlive bargataing before maki
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deeisions under the Berman Act, (e will make avail-
able to employeas Information aboint their alternatives
ander the Act, Meanwhile, questions regarding the

Act should be addressed to your Sll[‘ae'fViSOI' on to

Mike Lynn, Labor Relations Manager, on Bxtenslon
29501, "

The Lahoratory also prepared and promulgated a brochude for all its
enployees entitled "About Collective Vargaining . . . Somq Questiong &
Answers," which was deslzned to provade more detailed infrrmation cop-
cerning how the Berman Act would be applied at the Laboratory, The tirst
page of the brochure contained a letter to all Laboratory employeces fiom
the Director slmilar to the one described above, This letter also con-
tained a paragraph expressing the Director's views opposing collective
bargaining as follows:

"I amn_personally commiltcd o n policy of con-
Liuuing 5uhantement of our work environment Buch that
none of us will feel tho need to choose union 1upr0~
sentation. “In my view, LOllELtiVG bargaining is not
necessnyy at _our Laborntory for productive and
revarding wnrk relutionahipn and mgyfinstead be
harmful to Lheir dev010pment. Futhcr \I am con-
vinced that most employees of our Laborutory will
give careful copsideration to the. facts,\ to tho
isauen, Lo the advantuges and disadvantapes of
union repxcsentation, and will subsequently conclude
that unlonlzation is not_the most favorable choice for
them, However, Laboratory (and University) . employecs
snould not he aingled out by being denied Ehe oppor-
tunity to choose collective bargaining if they so
wish, The Berman Act provides the right to make
this cholee, The same right hag been granted by
the Legliaslature to all other State emplovees and
has long becn available to employeces in private
universities under the National Labor Relations
Act." (Emphaslis in original,)

You question whether the Director of the Laborazatory may properly
expend TFederal Funds to promulgate these views. :

We querdied the Department of Energy councerning this matter. DOE
confirmed that appropriated Lunds have been expended for Lhese memorawla
but denied any lmpropricty.
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We are of the opinfow that appropriated funds were properly expended
For the purpose of advising laboravory cuployees of ampndments to the
California Lahor code that granted them the r'l_ght tn Q“'gage in collective
burgaining, We are unawavre of any law or regulation that would prohibit
the Divector Lrom expending funds to express opindons ip opposition to
collectlve bargaining at the Laboratory, IOF has advis¢d us that publica-
tion of the Director's opinions vas not prohibited by its contract with
the University of Californla, nor by pertinent Federal procurement regula-
tions, Accordingly, we find no improper use of appropriated funds in the
sltuation deseribed,

Horcover, while enforcement of these gtatutes is of course not within
cur jurisdiction, we do not believe the Director's statements violate
applicable Federal or State labor legislation, DOE indicates that the
Dirvector lssucd the memoranda after having heen advised by counsel that
thoy would not violate the laws and regulations of the State of California
or the Federal Government,

More important, DO contends that the Berman'Act explicitly authorizes
managerlal statements on the issue of employce representation, by adopting
in substance language contained in section 8(c) of the National Labor
Relations Act, as amended (29 U.<,C, § 156(c)), Specifically, the Berman
Act provides as fellows:

'The expression of any views, avguments, or opinions,
or tile dissemination thereof, whether in written,
printed, graphic, or visusl form, will not constitute,
or be evidence of, an unfair labor practice under any
provigion of this chapter, upless such expression
concalus a threat of reprisal, force, or promise of
benefit; provided, however, that the employer shall
not express a preference for ope employee organization
over another employce organization,"

Under section 8(c) of the National Labor Relations Act, which (except
that it does not include the proviso) is substantially the .same as the
ahove-quoted provislon of the Berman Act, an empleyer has a yighft to
express his opinions and to predict unfavorable consequences which he
balieves may result from union representatvion. Such expressiouns by the
employer will not violate the Act if they have some reasonable basis in
fact and arc predictions or opinions and not veiled threats of employer
retaliation. In N.I,R.B. v, Gissel Packing Ca., 395 U,S, 575 (1369), the
Supreme Court enumerated the standavds to be used in evaluating an
employer's pre-election statements as follows:
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"But we do note that an employer's free speech right
to conmunicate his views to his employees ds firmly
eatablished and cannot be infringed by a union or the
Board, Thus, § 8(e) (29 U,8,C, § 158(c)) merely
implements the Flrst Amendment by requiring that the
expression of 'any views, argument, or opinion' shail
not be 'evidence of an unfair labor practice,' so
long as such expression contains 'no threat of re-
prisal or force or promise of benefit' in violation
of § 8(a)(1).

¥ % % 5 &

"Thus, an employer is free to communicate to his
employces any of his general views about unionism
or any of his specific views about a particular
union, so long as the communications do not con-
tain it 'threak of reprisal or force or promjse of
benefit,' MHe may even make a prediction as to
the preciea effects he believes unionization

will have on his company. In such a case, howéver,
the prediction must be carefully phrased on the
basls of abjective fact to convey an employer's
belief as to demonstrably probable consequences
beyond his control or to convey a managcment
decision already arrived at to close the plant

in case of unionization, % % % If there is any
implicatlon that an employer may'or may not take
action solely on his own initiative for reasons
unrelated to econonic necessities and known only
to him, the statement is no longer a reasonable
predictinn based-on available facts but a threat
of retaliation Tased on misrepresentation and coer-
cion, anu as such without the protection of the
First Amendment:, ® % %% [A]Q cmployer 18 free only
to tell 'what he reasonably believes will be the
likely cconomic consequences of unionization that
eve outsjde his control,' and not '"threats of
cconomic reprisal to be itaken colely on his own
volition,'" (395 U.S. at 017-619.)

These standards for evaluating employers' pre-clection statements
under scetion 8(e) of the National Labor Relations Act are presumably
also applicable “o the similar provision of che Yerman Act, Thus, we
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find nothing improper about the statementsof, the Laboratory Director,
exprussing his opinions aboutl the Introduction of collective bargaining,

*

We trust this information will be useful to ybu in responding to
your constituent,

Sincer¢ly yours,

R F KEITIR
Dcpuiﬁfgﬁomptroller General
“of the United States
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